abstract: Virtual teams are an increasingly popular element of organizational designs. While virtual teams offer important advantages -including increased collaboration, greater flexibility, and cost savings -they may also create legal issues. Specifically, using virtual teams may lead executives to unwittingly violate labor and personnel laws. The results can be costly, including the loss of key personnel, damage to a company's reputation, and financial harm. Viewing virtual teams from a legal point of view, we identify pitfalls that virtual teams may encounter and offer ways to avoid them.
areas such as discrimination; wages and hours; disability, leaves, and accommodation; and intellectual property rights. Table 1 summarizes the relevant laws, how the use of virtual teams can lead an organization to run afoul of these laws, and how to avoid such problems. Before beginning work, require virtual team members to disclose any prior non-compete agreements and to sign new confidentiality and non-compete agreements for the virtual projects.
Workplace harassment
Title VII of the Civil Rights Act of 1964 (Title VII) prohibits employment discrimination on the basis of race, color, religion, sex (including pregnancy), or national origin (Title VII, 1964 . 1 Discrimination may include, among other things, harassment in the workplace. Under Title VII, an employer's liability for harassment depends on whether the alleged harasser is a "supervisor" or a "co-worker" of the individual. In general, companies are vicariously liable for the harassing actions of a supervisor but liable only for the actions of a co-worker if the company is negligent in discovering the harassment and taking action to end it. Therefore, whether an employee overseeing a virtual team is considered a "supervisor" or a "co-worker" has a significant effect on whether the company could ultimately be liable for certain alleged wrongful conduct.
In Vance v. Ball State University (2013), the United States Supreme Court clarified the definition of "supervisor" for purposes of employer liability under Title VII. The Supreme Court said a supervisor is one who is empowered to take tangible employment action against the alleged victim of workplace harassment. According to the Court, a tangible employment action is one that imposes a significant change in employment status, such as hiring, firing, failing to promote, and reassigning an employee with a significant change in job responsibilities or benefits.
When a company staffs a virtual team (either with individuals within the same company or from different companies), it should identify those employees who have the ability to create vicarious liability on behalf of the company and target those supervisors for special training regarding workplace harassment. Failure to do so could expose the company to additional liability.
Wage and hour requirements
Virtual team members also have to navigate different work demands and expectations from different sets of managers -their managers in the virtual world and their managers at their work locations. To avoid conflicting directives and to ensure compliance with the Fair Labor Standards Act of 1938 (FLSA), companies should determine who is responsible for establishing work hours and approving overtime. The FLSA establishes minimum wage and overtime standards for workers (FLSA, 1938, § 201) . These standards require employers with one or more employees to pay non-exempt employees for all hours they are required or allowed to work. This includes work performed away from work premises (e.g., work performed at home) and work that employers know of or have reason to know of (e.g., mandatory conference calls at night to accommodate different time zones). Further, employers have to provide non-exempt employees overtime pay for any hours worked over 40 hours in a workweek. If a company is considered an employer of its virtual team members, it must ensure compliance with the FLSA and the appropriate state wage and hour laws.
Disability, leave, and accommodation issues
Companies must consider whether they have any leave or accommodation obligations to virtual team members under the Family and Medical Leave Act (FMLA) of 1993 2 or the Americans with Disabilities Act (ADA) of 1990.
3 The FMLA allows eligible employeesemployees who have worked for their employer for at least 12 months and worked at least 1,250 hours of service for the employer during the 12-month period immediately preceding the leave -to take unpaid, job-protected leave for certain family and medical reasons. The ADA prohibits discrimination against individuals with actual disabilities or perceived disabilities, and against individuals because of their association with someone who is disabled (such as via marriage). The ADA requires an employer to provide reasonable accommodations to qualified individuals with disabilities who are employees or applicants for employment, unless to do so would cause undue hardship. Generally, an accommodation is any change in the work environment or in the way work is customarily done that enables an individual with a disability to enjoy equal employment opportunities (ADA, 1990) .
One question that may arise on a virtual team made up of employees from various companies is whether the company that hired them for the virtual team project is considered an "employer" or "joint employer" for purposes of the FMLA and/or ADA. If so, the company has certain responsibilities under these laws. Under the FMLA, the company would have to provide the employee with up to 12 weeks of unpaid leave each 12-month period (FMLA, 1993) . Depending on the reasons for the leave, such leave could be taken in one continuous 12-week block of time, in various intermittent blocks of different lengths of time totaling 12 weeks, or in a uniform, recurring block of time each week (e.g., 10 hours of leave per week) totaling 12 weeks. This creates an additional oversight responsibility for managers. Under the ADA, a covered company must provide a virtual team member who has a disability with a reasonable accommodation to perform his or her job unless to do so would 54 Carolyn M. Plump • David J. Ketchen, Jr. Navigating the Possible Legal Pitfalls of Virtual Teams be an undue burden. Permitting the use of accrued paid leave, or unpaid leave, is a form of reasonable accommodation when necessitated by an employee's disability. Thus, managers must be aware of any FMLA and ADA obligations so they can handle disability, leave, or accommodation requests in a lawful manner.
intellectual Property rights
A final legal issue companies should be aware of that may involve virtual teams is intellectual property rights. Consideration of such rights before a virtual team begins work ensures everyone understands his or her rights and obligations. Intellectual property can take various forms, including patents, copyrights, trademarks, and trade secrets. Rights to these assets can be granted to certain individuals or companies. Companies must determine in advance what, if any, rights individual team members or members from other companies have to the knowledge and information generated by the virtual team. This can be particularly important when dealing with individuals from different countries, each of which has its own intellectual property laws. On a related note, a company hiring individuals from different companies to work together on a virtual team project should determine if any members are subject to non-compete or confidentiality agreements that prohibit them from taking part in the group project. Similarly, such a company should consider whether it wants to require its virtual team members to enter into a non-compete or confidentiality agreement regarding the project so vital information developed and shared is not released unintentionally to other individuals or companies.
COnCluSiOn
Looking to the future, our view is that two trends related to virtual teams are likely to continue. First, as information technology continues to become cheaper, faster, and more effective, the trend of incorporating virtual teams into organizational designs may even accelerate. Second, the litigiousness of U.S. society is unlikely to abate and may in fact increase. To the extent that these trends are realized, executives need to take careful steps to avoid the legal pitfalls of virtual teams. More generally, executives need to realize that any complex organizational design can unintentionally violate one or more laws. It is therefore wise to thoroughly examine potential legal ramifications of any organizational design decision before that decision is implemented.
